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Superannuation Tips  
and Traps

We are now in the fourth year of the ‘Simpler Super’ regime which 
came into effect from 1 July 2007. The following is a summary of 
opportunities available. You may want to consider these important 

tips and possible traps around the ‘Simpler Super’ rules. 

TIPS

1. Use a recontribution strategy for a client of any age

You may consider recommending a recontribution strategy – withdrawing a lump 
sum from a client’s super fund and then recontributing the same or a similar amount 
shortly after to the same fund before commencing a superannuation pension – for 
clients who are:

l Under age 60 – The effect of this strategy is to reduce the taxable component 
of any pension income or super lump sums paid before the client reaches age 60.

l Age 60 or over – The effect of this strategy is to increase the tax-free 
component and maximise any after-tax benefit paid on your client’s death to a 
non-dependant.

The Australian Taxation Office (ATO) issued a press release on 4 August 2004 
outlining their view on the types of recontribution strategies that would not attract the 
general Part IVA anti-avoidance provisions. Such strategies include arrangements to 
maximise an individual’s retirement benefits. In the June 2007 meeting of the ATO’s 
National Tax Liaison Group Superannuation Subcommittee (NTLGSSC), this view 
was again confirmed with the ATO noting that it was unlikely the Commissioner 
would apply Part IVA to a recontribution arrangement given that a key policy thrust 
of the simpler super amendments was to provide individuals with greater concessions 
and more flexibility to manage their superannuation in retirement.

Warning: Both the August 2004 press release and the minutes of the NTLGSSC 
make it clear that the ATO reserves the right to consider the application of Part IVA 
to contrived re-contribution arrangements. 

Deborah Wixted has been with the 

FirstTech team since 2003 and has 20 years 

experience in various technical roles with 

funds management, financial planning and 

life insurance businesses. 

As part of the FirstTech team, Wixted 

provides specialist technical expertise to all 

parts of Colonial First State’s business, 

particularly advice and distribution.  Her role 

is to analyse and communicate technical 

information and strategies to financial 

advisers and their clients. Wixted is also an 

expert technical resource for Colonial First 

State’s employer superannuation business.

Wixted is a regular presenter at financial 

adviser professional development events, is 

actively involved in adviser ongoing education 

delivery and provides media commentary on a 

wide range of technical topics. 

She holds a First Class Honours degree in 

Applied Mathematics and a Diploma of 

Financial Planning. 

a Financial Standard publication www.jofp .com.au  December 2010 



2 The Australian Journal of Financial Planning

a Financial Standard publication www.jofp .com.au  December 2010 

2. Plan ahead for large contributions to avoid 
having them refunded

Superannuation Industry (Supervision) Regulations 1994 (SIS) limit 
the amount of certain contributions a fund can accept on behalf 
of a member. Contributions in excess of these amounts (called 
‘fund-capped’ contributions) must be refunded. This rule aims to 
help clients avoid excess contributions tax by stopping clients 
inadvertently contributing in excess of their contribution caps. A 
single member contribution (in the 2010/11 year) can be up to:

l $450,000 for a person who was under age 65 at any time 
during the financial year,

l $150,000 for a person age 65 or over for the whole 
financial year.

The ATO has indicated that superannuation funds are not 
required to aggregate the total of member contributions for a 
person either within the fund or across other funds. Rather, the 
rule applies on a contribution-by-contribution basis.

Contributions that do not count towards this fund-capped limit 
include: 

l Personal deductible contributions where the trustee has 
acknowledged a valid tax deduction notice 

l Certain personal injury payments, 

l Directed termination payments and 

l Capital gains tax (CGT) contributions (that are counted 
towards and are not in excess of the client’s CGT cap). 

Forward planning is required to ensure that contributions are 
not refunded.

Example A 

A self-employed client, aged 53, is subject to the $450,000 
fund–capped contribution limit in 2010/2011 and wishes to 
maximise their superannuation savings by making a $450,000 
non-concessional contribution and a $50,000 concessional 
contribution. This client has two options to enable a successful 
contribution strategy – to make:

l A $500,000 contribution accompanied by a tax deduction 
notice for $50,000. $450,000 of this contribution is assessed 
against the fund-capped contribution limit, while the 
remaining $50,000 contribution is not. 

l Two separate contributions, each not exceeding $450,000, 
and lodge a tax deduction notice for $50,000 at a later 
time (but within the timing limits that apply to valid 
deduction notices).

Example B 

A gainfully employed client, age 64, in 2010/11 invokes the 
bring-forward rule by making a non-concessional contribution 
of $200,000. This client then plans to contribute another 
$200,000 in 2011/12 and $50,000 in 2012/13. The contribution 
in 2010/11 is within the $450,000 fund-capped contribution 
limit for a person under age 65 and will not be refunded. 
However, the $200,000 contribution in 2011/12 exceeds the 
$150,000 fund-capped contribution limit for a person age 65 or 
over. In 2011/12 the client needs to make two separate 
contributions each less than $150,000 to avoid having their 
contribution refunded. The $50,000 contribution intended for 
2012/13 is within the fund-capped contribution limit and will 
not be refunded.

(Also see Traps 2 and 6 for other situations that may result in 
excess contributions.)

Hint: Don’t blow the whole strategy by neglecting to ensure the 
fund has your client’s tax file number (TFN). Any non-taxable 
member contributions, regardless of amount or type, must be 
refunded to your client if the fund does not receive their TFN 
within 30 days of the contribution being made. 

(Trap 4 contains more information on the consequences of not 
quoting a TFN.)

3. Apply for a Commonwealth Seniors Health 
Care Card as soon as your clients retire 

The Commonwealth Seniors Health Care Card (CSHCC) 
provides equivalent health benefits to the Pensioner 
Concession Card and a wide range of other benefits. 
Eligibility for the CSHCC is based on a client’s adjusted 
taxable income (the client does not have to be an age 
pensioner). Adjusted taxable income is the sum of taxable 
income, reportable fringe benefits, target foreign income, net 
investment losses and reportable superannuation 
contributions. As any super income stream payment made to 
a client age 60 or over is non-assessable, non-exempt income, 
it is not included in their taxable income and therefore 
doesn’t affect eligibility for CSHCC. 

Hint: There is no need to wait until your client has received 
their taxation assessment notice for 2009/10. They can simply 
lodge an estimate of their income for the 2010/11 tax year and 
receive the CSHCC based on the estimate being under the 
qualifying limits.

Retiree Annual adjusted taxable income limits

Single $50,000

Couple $80,000

Couple, illness separated (combined) $100,000

For each dependent child add   $639.60  

Table 1.  Commonwealth Seniors Health Care Card - annual adjusted taxable income limits for retirees
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4. Rollover a defined benefit pension to a Term 
Allocated Pension (TAP) ‘clone’ in an SMSF

Many SMSF clients commenced defined benefit pensions (either 
lifetime or life expectancy complying pensions) as part of an 
RBL management strategy. As RBLs have been abolished, 
continuing this style of pension may no longer be necessary, and 
rollover to a TAP clone may provide a simpler and more cost-
effective option for a client.

What’s a TAP clone?

A TAP clone is simply a pension commenced under fund rules 
that meet the standards of SIS Regulation 1.06(8) (the old TAP 
or market linked pension standards) and SIS Regulation 1.06(9A)
(a) (the new account based pension standards) that is commenced 
with a rollover from either another TAP or a complying lifetime 
or life expectancy income stream. A TAP clone therefore has 
the following key defining features:

l It is for a fixed term of no less than the client’s life 
expectancy and no more than age 100 less their age

l It must provide for an annual payment determined by 
dividing the pension account balance by an age-based 
pension factor, varied between 90 per cent and 110 per cent 
of the calculated amount. Note that for 2010/11, the 
age-based pension factor can vary between 45 per cent and 
110 per cent of the calculated amount. 

l In addition, those annual payments must be at least an 
amount determined by multiplying the pension account 
balance by an age-based minimum percentage factor. Note 
that for 2010/11 these minimum percentage factors have 
been halved.

l It cannot be commuted (other than in very limited 
circumstances)

Rolling over to a TAP clone in this way may have the 
following results:

l Simplification – as the pension can be administered on an 
individual account basis, with no requirement for solvency 
reserves

l Cost savings – as actuarial certificates of the fund’s solvency 
in relation to its pension liabilities are no longer required

l Greater flexibility – in the types of investments the fund 
may hold in support of its pension liabilities

l Tax savings – due to the absence of solvency reserves where 
earnings are taxed at up to 15 per cent

Warning: Remember that, in some circumstances, the rollover 
after 20 September 2007 of a social security asset test exempt 
(ATE) income stream could result in the loss of the assets test 
exemption. Exemptions to this rule include:

l A SMSF member’s spouse or other member dies and the 
surviving member(s) wishes to close the fund and therefore 
needs to rollover into a new ATE income stream

l A SMSF member wishes to close a fund due to administrative 
obligations becoming more difficult in old age, and therefore 
needs to rollover to a new ATE income stream.

Hint: While the above strategy is appropriate for clients who 
wish to maintain their SMSF to run a TAP clone, other options 
may be available for clients who further wish to simplify their 

affairs by winding up the SMSF. There are a small number of 
public offer super funds and super wrap products that offer TAP 
clones to which the SMSF income stream could be rolled over.

5. Self-employed clients may be eligible for the 
co-contribution

A self-employed client may be eligible for the co-contribution 
if they: 

l Make a non-concessional contribution to super

l Derive 10 per cent or more of their assessable income plus 
reportable fringe benefits from running a business

l Earn total income of less than $61,920 during the financial 
year. For co-contribution purposes, total income is 
assessable income plus reportable fringe benefits plus 
reportable employer super contributions, less business 
deductions other than deductions for personal super 
contributions or employee work-related expenses.

l Are under age 71

l Do not hold a temporary residents visa

The extension of co-contribution eligibility now puts self-
employed clients in a similar position to employed clients 
allowing them to access this valuable concession.

Hint: a self-employed client who meets the eligibility 
requirements for the co-contribution may also qualify to claim a 
tax deduction for member contributions to super. While both 
tax concessions cannot apply to the same contribution, a self-
employed client may receive a tax deduction for concessional 
contributions and a co-contribution for non-concessional 
contributions they make to super.

Warning: This measure is aimed at genuinely low-to-middle 
income self-employed people. Refer to Trap 3 for more 
information on the application of the income test for self-
employed clients. 

6. Your clients or their dependants may pay 
less tax on lump sum group insurance benefits 
paid through super than from a stand-alone 
group policy

Your clients may be covered by a group insurance policy taken 
out by their employer. This could be either as part of the 
employer’s super fund or as a stand-alone group policy. Tax 
changes arising from the Simpler Super reform mean there are 
significant differences in the tax treatment of death and total and 
permanent disablement (TPD) benefits paid by group life 
insurance policies, depending on whether the policy is held 
inside or outside of super.

In the event of a claim under a stand-alone group policy, it is 
most likely that either the employee or their beneficiaries will 
have to pay tax. Any amount of a death benefit or TPD benefit 
above $160,000 is taxed at the highest marginal tax rate, currently 
46.5 per cent (including 1.5 per cent Medicare levy). 

The whole amount of any death benefit paid from super to a 
dependant as a lump sum is not subject to tax. TPD benefits are 
generally taxable in the same way as TPD benefits paid outside 
super, but at lower tax rates. These rates depend upon the 
employee’s age, and the maximum tax rate is 21.5 per cent. 
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Example

Peter and Paul each have their own successful businesses. Peter 
has a group insurance policy covering all his employees 
(including himself) for death and TPD. Paul has a similar policy, 
but it’s part of his employer superannuation plan. Both Peter and 
Paul have $500,000 death and TPD cover. 

After speaking to Paul and his financial adviser, Peter is alarmed to 
learn that, if he died, his wife and young children would have to 
pay $158,100 in tax on the insurance benefit. Paul’s family, on the 
other hand, would receive the full $500,000 as a lump sum.

Why is there a potential difference?

Superannuation death benefits of any amount – whether from 
insurance or from accumulated super – are not taxed if they are 
paid as a lump sum to a dependant, such as a spouse or a child 
under age 18.

Warning: For death benefits paid by an employer, including 
amounts paid out under group insurance policies, this valuable 
tax treatment only extends to the first $160,000 paid out. 
Anything above that amount is taxed at the highest marginal tax 
rate – 46.5 per cent (including 1.5 per cent Medicare levy).

Refer to Trap 8 for more information on untaxed elements in 
super lump sum death benefits.

TRAPS

1. Commencing a pension may prevent an 
eligible person from claiming a tax deduction  
for personal super contributions

This trap affects eligible persons (eg. self employed, substantially 
self employed and unsupported people) who wish to claim a tax 
deduction for their personal super contributions and who then 
commence a pension. The issue is particularly relevant for clients 
aged 55-64 who wish to claim a tax deduction for concessional 
contributions of up to $50,000 and commence a transition to 
retirement pension.

Clients who commence a pension (or roll over) using their entire 
account balance, cannot lodge a notice of intent to claim a tax 
deduction with the fund trustee after commencement of the 
pension (or roll over) in order to claim a tax deduction for their 
personal super contributions. This applies to the commencement 
of a pension in either the same income year in which the 
contributions are made or in the subsequent financial year. 

A notice of intent to claim a tax deduction is valid only if:

l the client is a member of the fund; or

l the trustee holds the contributions; or

l an income stream based in whole or in part on the 
contribution has not yet commenced; and

l the taxpayer has not yet lodged their tax return for the 
relevant income year; and

l the notice is lodged with the fund before the end of the 
following income year. 

Warning: Don’t let your client lose their tax deduction. The 
notice to claim a tax deduction will be considered invalid if the 
trustee has begun to pay an income stream based in whole or 
part on the contribution. This applies regardless of whether a 
residual amount equal to or in excess of the amount sought as a 
tax deduction is left in the accumulation account. 

This means, if you are planning to commence any kind of 
pension for a client, remind the client to send the trustee a valid 
notice of intention to claim any tax deductions for personal 
super contributions prior to commencing the pension. The 
trustee must acknowledge the notice – then it is safe to 
commence the pension. If the notice is not submitted and 
acknowledged prior to commencing the pension, the client will 
lose their eligibility to claim the tax deduction.

2. Overseas pension transfers result in excessive 
non-concessional contributions (or a refund of 
contributions)

The non-taxable portion of an overseas pension transfer counts 
towards the non-concessional contributions cap and is treated as 
a fund capped contribution under the super rules. If transferred 
within 6 months of becoming an Australian tax resident, 100 per 
cent of the transfer is non-taxable; if transferred after this 6 
month period, that part of the transfer that is not applicable fund 
earnings (ie not the growth portion) is non-taxable.

Under the super rules, one-off contributions in excess of the fund 
capped contributions limit ($450,000 for a person under age 65 in 
the financial year and $150,000 for a person age 65 and over) must 
be refunded within 30 days. The super contribution rules make it 
all but impossible for clients to transfer large accumulated overseas 
pension balances to an Australian super fund in one transaction. It 
appears under current law that an overseas super fund transfer in 
excess of these caps will need to be refunded back to the overseas 
fund, rather than the individual member.

To further complicate matters, clients who hope to circumvent 
these limits through multiple smaller transfers are then unable to 
elect to have the growth portion of their transfer taxed at the 
fund level (as 100 per cent of the overseas fund balance must be 
transferred for the election to apply to the transfer). The growth 
portion of the transfer will then be included in the client’s 
assessable income and taxed at marginal tax rates.

If clients are able to arrange for their overseas pensions to be 
transferred across in part payments (over say a few days) within 
the fund-capped contributions limit, any amount in excess of 
their non-concessional contributions cap will be subject to 
excess non-concessional contributions tax. 

(See Tip 2 for more ideas on how to avoid having contributions 
over the fund capped contributions limit refunded.)

3. Self-employed clients can’t use personal tax 
deductible contributions to help qualify for a 
co-contribution

The co-contribution is provided as an incentive for qualifying 
low-to-middle income employees and self-employed people to 
contribute to super. As a result, only those individuals with total 
income of less than $61,920 are eligible for a co-contribution. 

Total income for this test is assessable income plus reportable fringe 
benefits plus reportable employer super contributions, less business 
deductions. Business deductions do not include work-related 
employee deductions or deductions that are available to eligible 
individuals (including the self-employed) for their personal 
superannuation contributions. The income concept used here is a net 
concept for individuals who carry on a business, and is designed to 
ensure that self-employed individuals with high gross business receipts 
do not arbitrarily exceed the co-contributions income threshold. 
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While their total income may be reduced as a result of certain 
business deductions, deductions for personal super contributions 
are not included. Therefore, claiming a tax deduction for a 
concessional contribution to super will not help a self-employed 
person reduce their total income below the $61,920 threshold.

Example

Jennifer is a self-employed management consultant, with 
assessable income of $75,000 and business deductions of $6,000 
in 2010/11. She also makes a $46,000 contribution to super for 
which she claims a tax deduction of $45,000. While her taxable 
income is $24,000 ($75,000 – $6,000 – $45,000), her total 
income for co-contribution purposes is $69,000 ($75,000 – 
$6,000). Therefore, Jennifer is not eligible for a co-contribution 
on her $1,000 non-concessional contribution.

4. Failing to quote a Tax File Number (TFN) 
results in a greater tax liability on contributions 
or the refund of contributions

Despite the Government’s TFN campaign, there are still many 
super accounts that do not have a TFN, or a correct TFN 
quoted. While it is still not compulsory to quote a TFN, the 
following rules apply:

Non-member contributions (eg. employer contributions)

If a TFN is not quoted, a higher rate of tax (31.5 per cent) 
generally applies to taxable contributions such as employer 
contributions (in addition to the maximum 15 per cent 
contributions tax).

To avoid this, clients who have not already done so should 
ensure they have quoted their TFN to their fund by the end of 
the financial year in which they have set up a new account. 

Hint: The ATO will refund an amount of no-TFN contributions 
tax deducted (via a tax offset to the fund) where a member 
subsequently quotes a valid TFN to their fund. However, the 
amount of the refund is limited to the amount of no-TFN 
contributions tax paid in the three financial years immediately prior 
to the financial year in which the member quotes their TFN. 

Member contributions (eg. personal contributions)

Where a client’s TFN has not been quoted to the fund, super 
fund trustees must refund non-taxable contributions (such as 
non-concessional, CGT contributions, overseas pension 
transfers, personal injury, and tax-free directed termination 
payments) less taxes, fees, charges, and reduced or increased due 
to market movements.

A client has 30 days from the time of the contribution in which to 
quote their TFN for superannuation purposes to the fund. If the 
contributions cannot be refunded for some reason they must be 
moved out of the fund into the Corporations Act trust account.

Benefit payments

Benefit payments (both lump sum and pension) from super accounts 
for which no TFN has been quoted are subject to tax on the taxable 
component at the highest marginal tax rate. This tax is withheld by 
the fund trustee and paid to the ATO. The tax free component of 
a benefit payment, and any benefit payments to people age 60 or 
over (which are non-assessable and non-exempt income) will not 
be subject to tax, even if a TFN has not been quoted.

5. Self managed super funds

The following traps could trip-up self managed super fund 
(SMSF) trustees:

Proportioning

The tax-free and taxable components of a person’s super benefit 
are determined by applying the tax-free and taxable percentages 
of their underlying interest in the fund to the benefit. For 
example, an interest with a 100 per cent tax-free component 
will result in a benefit also with a 100 per cent tax-free 
component. For a member of an SMSF, every amount, benefit 
or entitlement that a member holds in an SMSF is to be treated 
as a single interest for the purposes of proportioning. However 
if a superannuation income stream commences, an amount that 
supports the superannuation income stream is always to be 
treated as a separate superannuation interest. This means 
members cannot segregate their tax-free and taxable components 
within a SMSF by setting up two different accumulation 
accounts. Technically though, this aggregation rule does not 
apply to different accounts held in separate superannuation 
funds, whether SMSF or non-SMSF.

Hint: Don’t forget that for accumulation benefits, earnings on 
the tax-free component form part of the taxable component. 
This will reduce the tax-free proportion of a benefit over time.

Trustee declarations

New trustees, including individual trustees or the director of a 
corporate trustee, must sign a trustee declaration within 21 days 
of becoming a new trustee stating they understand, amongst 
other things, their duties as a trustee, fund investment restrictions 
and administration requirements. 

The declaration must be witnessed and retained for at least the 
greater of 10 years or the life of the SMSF. Failure to comply 
may result in penalties of up to $5,500.

Treatment of reserves 

An allocation from a SMSF reserve will be treated as a 
concessional contribution unless it is allocated on a fair and 
reasonable basis to every member (or a class of members) and the 
amount allocated represents less than 5 per cent of the value of 
the member’s interest at the time, or the amount allocated is 
used by the fund to discharge its pension liabilities. Allocations 
that meet these conditions are neither concessional contributions 
nor non-concessional contributions.

Residency test

Trustees are still permitted to go overseas for up to two years and 
maintain the central management and control of their SMSF in 
Australia. But the 28 day rule has been abolished and replaced 
with a general residency rule. It will be a question of fact in each 
case as to whether, when a trustee returns to Australia, they 
become an Australian resident for tax purposes and therefore 
satisfy the residency test.

When a fund fails the residency test it no longer meets the 
definition of an Australian superannuation fund and ceases to 
be a complying super fund – it becomes a foreign superannuation 
fund. Its assessable income (in the year following the year 
when it was an Australian fund) is calculated at the start of that 
income year as the market value of the fund’s assets less any 
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crystallised undeducted contributions made between 30 June 
1983 and 30 June 2007 and any non-concessional contributions 
made from 1 July 2007. The income of a non-complying fund 
is taxed at 45 per cent.

If a fund later regains its Australian status the fund’s assessable 
income (in the year following the year when it was a foreign 
fund) is calculated at the start of that income year as the market 
value of the fund’s assets less contributions made by members.

If the fund regains its Australian status and also becomes a 
complying fund, this will be taxed at 15 per cent. However, if it 
becomes Australian but continues to be non-complying, this 
amount will be taxed at 45 per cent. 

Furthermore, for every year that the fund remains a non-Australian 
fund, its assessable income is taxed at 45 per cent (as opposed to 
the concessional 15 per cent rate for complying funds).

Also, in the income year a foreign fund regains its complying 
Australian fund status, any contribution made to the fund after 
10 May 2006 while the fund was non-complying counts towards 
the member’s non-concessional contributions cap. 

Note: a person is not eligible to claim a tax deduction for a 
contribution made to a non-complying super fund. Contributions 
made to a non-complying fund are not counted towards either the 
non-concessional or concessional caps in the year they are made.

6. Failing to have amounts counted towards 
the CGT cap results in excess non-concessional 
contributions

If a CGT asset actively used in a person’s business is disposed of, 
the capital proceeds (if the asset was held for at least 15 years) or 
up to $500,000 of capital gains excluded under the small business 
retirement exemption may be contributed into superannuation. 
These contributions are treated as non-concessional contributions 
and count towards the non-concessional contribution cap if the 
requirements below are not satisfied (ie $150,000 pa or $450,000 
over three years if under age 65). 

However, these contributions will not count towards the non-
concessional cap if the person elects to have the amounts count 
toward, and they do not exceed the person’s lifetime CGT cap 
amount of $1.155 million for 2010/11 (indexed). 

Importantly, the person must satisfy the following for the 
contribution to be counted towards their CGT cap:

a) Ensure amounts arising from the disposal of the small 
business CGT asset are contributed into super: 

 –  For individuals who owned the asset – the later of when 
the person is required to lodge their tax return for the 
year of the CGT event (ie 31 October) and 30 days after 
the day they receive the capital proceeds. 
Note: It is unclear whether a person who is exempt from lodging 
a tax return (eg a taxpayer with less than $6,000 taxable 
income) may still lodge a return by 31 October for the purposes 
of the CGT cap.

 –  For a company or trust who owned the asset – within 
30 days of the payment to the person from the company 
or trust.

b) Complete the capital gains tax cap election form (available 
from the ATO – form NAT 71161 or one provided by the 
fund) and provide this form to the super fund on or before 
the time the contribution is made. 

Hint: If these conditions are met, and the amount of the 
contribution is counted towards the client’s CGT cap, at the 
same time they may also make a non-concessional contribution 
of up to $450,000 with any remaining proceeds from the sale of 
the business. 

(See Tip 2 for how to plan ahead to avoid having large 
contributions refunded.)

Warning: The CGT exempt amount is a contribution. 
Taxpayers must satisfy the work test if aged 65 to 74 (ie gainfully 
employed for at least 40 hrs over 30 consecutive days). Personal 
member contributions generally cannot be accepted by a fund if 
the member is age 75 or over. Any member contributions, 
including of a CGT exempt amount, must be refunded if the 
fund does not receive your client’s TFN within 30 days of the 
contribution being made.

7. Failing to maximise benefits to beneficiaries 
on death

Super lump sum death benefits paid to a non-dependant for tax 
purposes (eg a financially independent adult child) are subject to 
tax at 16.5 per cent on the taxed element of the taxable 
component and 31.5 per cent on the untaxed element of the 
taxable component. An untaxed element may arise if insurance 
proceeds (the premiums for which were claimed as a deduction 
by the fund trustee) form part of the death benefit. Since 1 July 
2007 such non-dependants can only receive death benefits in 
the form of a lump sum (not a pension).

One strategy to maximise the death benefit payable to a non-
dependant may be to withdraw a taxable super inheritance early. 
Members aged 60 and over for example, may be able to cash out 
their benefits without paying any tax and gift this amount to a 
non-dependant or let it form part of their estate.

Alternatively, once aged 60 and over, benefits may be cashed 
out without paying tax and the proceeds used to re-contribute 
up to the member’s non-concessional contribution cap. This 
increases the tax-free component, maximising the lump sum 
death benefit paid to a non-dependant. One drawback with this 
strategy is that each time an amount is cashed out, the member 
may incur fees and investment charges such as a buy/sell spread. 

In any case, care must be taken to ensure that beneficiary 
nominations are made correctly and that they are maintained to 
reflect the member’s wishes and any changing circumstances.

Warning: The amount of the anti-detriment payment on a 
death benefit can be based on a formula using the taxable 
component of the superannuation interest. Therefore a re-
contribution will reduce the amount payable under the formula. 
In practical terms, this benefit is generally only available to non-
SMSFs because an increased lump sum death benefit must be 
paid before the fund can claim the amount back from the ATO. 
However, in many cases a death benefit with an increased tax-
free component will result in a higher net benefit paid than 
claiming the anti-detriment amount. 
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8. Untaxed elements in super lump sum death 
benefits

Advisers should be aware that a lump sum super death benefit that 
includes insurance proceeds may have an untaxed element, even if 
the fund itself is taxed. ATO Interpretative Decision ATO ID 
2010/76 clarifies the circumstances in which an untaxed element 
will be included in a lump sum death benefit. Understanding when 
and how an untaxed element arises is an important part of a client’s 
super estate planning where benefits will be paid to tax non-
dependants, as an untaxed element is taxed at a higher rate of tax. 

In order for a lump sum death benefit to include an untaxed element, 
a tax deduction must be, or have been, claimed1 by the fund for:

l Premiums paid for life insurance benefits provided for 
members or

l An amount for the fund’s future liability to pay benefits to 
members.

The following formula then determines the amount of the 
untaxed element:

The issue addressed by ATO ID 2010/76 is whether it is 
necessary for the fund to claim a tax deduction in the financial 
year in which the benefit is paid for an untaxed element to arise. 
The answer is that the time at which the fund claimed the 
relevant tax deduction is not important, only that a deduction is, 
or has been, claimed in relation to the death benefit. 

A deduction for insurance premiums is claimed ‘in relation to 
the death benefit’ only if that benefit includes a life insurance 
benefit. Therefore, where the death benefit includes insurance 
proceeds, if the fund has claimed a deduction for insurance 
premiums in any financial year, an untaxed element will arise. 

In the ATO’s view it is not necessary “…that a deduction must 
have been made in every income year for life insurance linked 
to the member’s superannuation interest. Nor is it necessary for 
a deduction to be, or have been, claimed in relation to the 
particular year in which the superannuation lump sum death 
benefit is payable…”

However, a member who has at some time held insurance in 
their super fund, but who has cancelled or let expire the policy, 
will not have an untaxed element included in their death benefit. 
Although the fund may have in the past claimed a deduction for 
insurance premiums, this was not ‘in relation to the death 
benefit’ as it does not include any insurance proceeds. l

NoTe
1  The claim for a deduction for premiums can have been made under either s279 of 

ITAA 1936 or s295-465 or s295-470 of ITAA 1997
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